I mplementation of thefirst ECHR judgmentsrelating to
Chechnya

This brief Note provides a summary of the curresition (as at January 2007) in relation to the
implementation of the first judgments of the Eussp€ourt of Human Rights relating to
Chechnya.

1. Russia’s response to the European Court’'s judgmentbe first Chechen
case$ has not been swift, or adequate in terms of thiers it has taken, or
which it proposes to take. Chamber judgments isd¢hmases were published
on 24 February 2005, and they became final on % 2005> Payment of the
damages and costs was made by the Russian Goveamiiti@n the requisite
three month time limit, but there has been litlegress as to what other steps
need to be taken or changes implemented as a céghkse judgments. On 4
October 2005 submissions were lodged with the Cdteeniof Ministers on
behalf of the applicants, as to the individual getheral measures that they
considered should follow from the judgmehtn those submissions, the
Committee of Ministers was referred to the Resolubf 10 October 2003 of
the Plenum of the Supreme Court of the Russianr&de, which stated as
follows (paragraph 11):

“The Convention on Human Rights and Fundamentatdoms has a
mechanism of its own which includes a compulsonsgiction of the
European Court on Human Rights and a systematiatanomy over
the execution of the decisions of the Court by @ammittee of
Ministers of the Council of Europe. In accordanathwaragraph 1 of
Article 46 of the Convention these decisions wébard to the Russian
Federation adopted finally shall be binding on&tihte bodies of the
Russian Federation including the courts. The implaiation of the
decisions related to the Russian Federation presuiineecessary, the
obligation on the part of the State to take measofea private nature
aimed at eliminating violation of human rights stgted by the
Convention and the impact of these violations andpplicant as well
as measures of a general nature to prevent rgmetitisuch violations.
The courts within their scope of competence shaotdso as to ensure
the implementation of obligations of the State stengy from the
participation of the Russian Federation in the Gotion on Protection
of Human Rights and Fundamental Freedoms.”

2. The applicants’ submissions made the argumentthigatases represented the
first opportunity for the Committee of Ministers teegin to monitor the
compliance of the Russian Federation vis-a-viadtsons in Chechnya. It was

! Khashiyev v Russia (No. 57942/00), Akayeva v Rugiio. 57945/00); Isayeva v Russia (No.
57947/00), Yusupova v Russia (No. 57948/00), BazayeRussia (No. 57949/00); Isayeva v Russia
(No. 57950/00), Judgments of February 24 2005.

2 As a result of the decision of the panel of judgesto refer the chamber judgments to the Grand
Chamber following the request of the Russian Feergursuant to Article 43 of the European
Convention on Human Rights, the judgments becanaé ¢in 6 July 2005 (Article 44(2)(c)).

® Available on the EHRAC website dtttp://www.londonmet.ac.uk/research-units/hrsj/etehrac-
litigation/enforcement-of-chechen-judgments.cffhe applicants’ submission were sent by the
Committee of Ministers to the Russian Government @ctober 2005.




argued that in the light of the experience in thekish cases, the Committee
of Ministers should, as a priority from the outsatiopt a very rigorous and
comprehensive approach to the question of commiant respect of
Chechnya. It was submitted that such an approachreguired by virtue of
Article 46(2) of the European Convention, but athat it would make an
important contribution to the continuing effectiems of the Court, a matter
which was highlighted in the Heads of State and €&owent's Warsaw
Declaration in May 200%.

The applicants’ submissions called for the follogymeasures to be taken:

(a) wide dissemination of the judgments.

(b) Investigations and the re-opening of domesticgeedings.

It was said that this would require, firstly, arfeetive investigationof the
incidents in question, and, secondly, where ther@vidence to justify it,
effectiveprosecutionproceedings.The applicants recalled that the Committee
of Ministers has also emphasized the obligationstates to conduct an
investigation “that is effective in the sense that capable of leading to a
determination of whether the force used in suchexawas or was not
justified”.® They also noted the Committee of Ministers’ “catant position”
that there is a “continuing obligation to condugtls investigations inasmuch
as procedural violations of Article 2 were fouhd”

(c) Changes in legislation, regulations and practice.

. The applicants’ submissions recalled that the Rmns$onstitutional Court
judgment of 31 July 199Fecognized the applicability of Additional Protbco
Il of the Geneva Conventions (relating to the prtiten of victims of non-
international armed conflicts) with respect to #rened conflict in Chechnya,
but noted that the Protocol was not duly respediedause insufficient

* See, for examplémplementation of judgments of the European ColiHuman Rightsintroductory
Memorandum, Committee on Legal Affairs and Humagh®i, Mr Erik Jurgens, AS/Jur (2005) 35, 20
June 2005, para. 6.

® See, e.g., Interim Resolution ResDH(99)434.

® Interim Resolution ResDH(2005)20, 23 February 2005

" Interim Resolution ResDH(2005)20, 23 February 2@ also Interim Resolution ResDH(2005)44,

7 June 2005 (r€yprus v Turkey

8 Mocranosnenue Koucrurynnonnoro Cyma Poccuiickoit @eneparm or 31.07.2005r. Ne 1041 mo
JIely O IPOBEPKE KOHCTHTYHHMOHHOCTH YKa3za IIpesumenta Poccuiickoit ®eneparm ot 30 HOAOps
1994 roma Ne 2137 € MepONpHUSTHIX 110 BOCCTAHOBJICHHIO KOHCTHUTYIIMOHHOW 3aKOHHOCTH M
npaBonopsaka Ha Teppuropun YeueHnckoi Pecriyonuku», Yka3za IIpesunenra Poccuiickoit deneparyn
ot 9 nexadps 1994rona Ne 2166 € Mepax 110 PECCUCHHUIO ACATEIBHOCTH HE3aKOHHBIX BOOPYKEHHBIX
(dopmupoBanuii Ha TeppuTopun Yeuenckoi Pecrny0iankn U B 30HE OCETHHO-MHTYIICKOTO KOH(IIMKTa»,
nocraHoBieHus [IpaButensctBa Poccuiickoit ®enepaumu or 9 nexadbps 1994 roma Ne 1360 ©06
o0ecrieyeHNH ToCyJapCTBEHHOW 0€30IacHOCTH M TEPPUTOPHANBHOM 1enocTHOCTH Poccuiickoi
denepanuy, 3aKOHHOCTH, MpaB W CBOOOJX TpaxIaH, pPa3OpYKEHHs HE3aKOHHBIX BOOPYKEHHBIX
dhopmupoBaHmii Ha TeppuTOoprH YeueHckol PecryOmkn 1 puiieralomux K Heil peruoHoB CeBepHOTO
KaBkaza», Vkasza Ilpesugenta Poccuiickoii ®enepanum ot 2 HostOps 1993 roma Ne 1833 ©06
OCHOBHBIX TOJIOKEHUSIX BOGHHOM AOKTpuHBI Poccuiickoit denepannn».



measures had been taken for the national implertn@mtaf its provisions. The
Constitutional Court held, inter alia, that:

“The Federal Assembly of the Russian Federatiotl sigularize the
legislation on the use of the armed forces of theditain Federation, as
well as the regulation of other matters which casean extraordinary
situations or during conflicts, including thoseuktisg from the
Additional Protocol to the Geneva Conventions ofAL@ust 1949
relating to the protection of the victims of noneimational armed
conflicts”.

6. The applicants submitted that the terms of Add#loRrotocol Il should be
translated into military law and practice, throuthie Rules of Engagement
(applying to each branch of the armed forces), #mdugh appropriate
amendments to all other relevant legislation, foameple on states of
emergency.

7. The applicants also called for the overhaul ofAhmy Field Manual and the
Internal Troops Field Manual (and the equivalenhuads for other branches
of the armed forces) to ensure compliance, intar alith the European
Convention on Human Rights, and in particular theqiple of
proportionality®

(d) Training of the armed forces, security forces, kwforcement agencies,
prosecutors and judges as to respect for the s@sd®t down by the
European Convention on Human Rights.

8. The applicants finally advocated a wide-rangingieevand overhaul of the
human rights training of public officiaf§.

9. The Russian Government’s Official Statement toGbenmittee of Ministers
on these cases was lodged with the Committee oilskénrs on 29 March
2006 The Government's submissions stated that the idesiso discontinue
the criminal cases related to the casksayeva, Yusupova and Bazayemad
that oflsayeva v Russibad been quashed on 14 November 2005 (pursuant to
Articles 214 and 413 of the Criminal Procedure Cauhel in the light of
Article 46 of the European Convention and CommiteMinisters’
Recommendation R(2000)2 on the re-opening of catsitee domestic level).
Investigations into those cases were said to bertong, including the
questioning of military officials who were involved the planning and
conduct of operations in 1999-2000, in order toc&hbe proportionality of
the use of force and to enquire about measurens takensure the safety of
civilians. Furthermore, the decision to suspencctitainal proceedings

° A similar requirement has been laid down in respécthe proportionality of restrictions on freedom
of expression in Turkish law: sémplementation of judgments of the European ColuHwman Rights
— Court judgments pending before the Committee iofskérs for control of execution for more than
five years or otherwise raising important issu@éorking Paper, Committee on Legal Affairs and
Human Rights, Mr Erik Jurgens, AS/Jur (2005) 32u8e 2005, p. 31.

19 See e.g. Interim Resolution ResDH(2005)43, 7 200,

1 Available on the EHRAC website at: http://www.l@minet.ac.uk/research-units/hrsj/ehrac/ehrac-
litigation/enforcement-of-chechen-judgments.cfm



related to the case &hashiyev and Akayevead been quashed and the
investigations in that case were said to be comtgu

10.The Government’s Official Statement also descritmedsures of
dissemination of the judgments (to Ministries atiteo Government agencies,
the Supreme Court and to all prosecutors in thettaent regions of Russia),
noting that translations had been posted on thesktynof Defence website
and that translations would be published e Bulletin of the European Court
of Human Rights — Russian EditioFhe Government also described in some
detail the human rights training that is givenhode serving in the armed
forces, although it was not apparent whether aaygbs had been introduced
in the light of the European Court’s judgmentshia first Chechen cases.

11.Moreover, the Government’s Official Statement made further intriguing
statements, but with no additional details: firsthat a revised manual on
international humanitarian law for the armed foraes “in the phase of its
completion”, and, secondly, that a procedure toqmaypensation as a result
of ineffective investigations into human rights leitions committed in the
course of anti-terrorist operations in the Northu€esus was “being worked
out”.

12.1n response to information received from the Gowegnt about the Chechen
cases, the Committee of Ministers has welcomedémeimpetus which has
apparently been given to the domestic investigatiamilst urging “rapid and
visible progress in their conduc® On 29 June 2006 the secretariat of the
Committee of Ministers produced a Memorandum abimeiexecution of the
three Chechen judgments which acknowledged thatabes “would appear to
require important and individual and general measr This Memorandum
identified three key areas for the adoption of gehmeasures:

* Improving the legal and regulatory framework govegrthe
activities of the security forces;

* Awareness raising and training of members of tloel sty
forces; and

* Improvement of domestic remedies in cases of abuses

13. As to the legal framework, the Memorandum suggettatithere needed to be
an assessment as to whether the four laws referiegithe Government as
governing the actions of the security foréasere capable of preventing
further similar violations of the Convention. Isalsought information about
the regulatory (by-law) framework of the army i ttontext of similar

12 Ministers’ Deputies Decision CM/Del/Dec(2006)933, February 2006. See also Ministers’
Deputies Decision CM/Del/Dec(2006)960, 12 April B00

13 Violations of the ECHR in the Chechen Republic:sRus compliance with the European Court's
judgmentsCM/Inf/DH(2006)32 29 June 2006. The Memorandum wlassified restricted at its date of
issue and was only declassified at the"™{BH) meeting of the Ministers’ Deputies on 17-18t6ber
2006.

* The new law “on Counterterrorism” of 6 March 20@e Law on the Interior Forces of the Ministry
of the Interior of 6 February 1997, as recently adeal; the Law on the Federal Security Service of 3
April 1995; and the Law on the Status of Militargr@icemen of 27 May 1998.



security operations, and about two other legalabish had been referred to
by the Government in the course of the Court prdicegs, but without having
been named. Finally, it requested further detdatsuathe proposed revision of
the manual on international humanitarian law fa éinmed forces.

14.The Memorandum welcomed the dissemination of tdgments, but
remarked on the need for there to be detailed cartsvand instructions
accompanying them to explain the extent of thegaltibns arising from the
judgments and the implications for day to day pcactit sought further
information about training provided to the armertés, notably the Air Force,
given their involvement in the cases before theogean Court.

15. As to the question of effective remedies in cagexbase, the Memorandum
makes it clear that “it remains to be assessechtt @xtent the current
procedures as amended by the new Code of CrimmoakBure and their
implementation conform to the detailed requirementitie Convention”. It
posed a series of searching questions about tlta@ffof investigations, in
relation to: where the responsibility to investgyaes, and what are the
guarantees for independence and impartiality; whathe respective powers
and means of general prosecutors and of militawgguutors vis-a-vis the
police and the armed forces; what remedies andisas@are available in
respect of a failure by state officials to respapgropriately to allegations of
serious crime; what rights are available to théimi¢including rights of
access to files and rights of appeal); how prongsrué investigations can be
ensured; and what statutory limitations apply spect of different abuses.
Furthermore, information as to the applicabilitytioé principle of command
responsibility was requested from the Government.

16.The secretariat also requested further informadioout the procedure
proposed to allow victims to seek compensatiorirfeffective investigations,
and indeed advocated a special procedure beinglisbted which would
provide direct state compensation for damagestregutom anti-terrorist
activities in the Chechen Republic.

Conclusion

17.The June 2006 Memorandum from the Committee of 8tkems thus indicates
that detailed scrutiny is now being undertaken wapect to the
implementation of the first Chechen judgments. Heevethe response of the
Russian Government has been far too slow, andfiosumit in many respects -
and it would appear that the Committee of Ministeupervision, under
Article 46(2) of the Convention, has allowed iti® so. If commentators like
Abdel-Monem were correct to argue that the Eurofeaunt represents
Chechnya’s “last chanc¥”’ then implementation becomes an even higher
priority. The Committee on Legal Affairs and Hunfaights (of PACE) has
again recently called on the Russian authoritigmflement the judgments

5T, Abdel-Monem;The European Court of Human Rights: Chechnya’s Cistnce®ermont Law
Review Vol. 28 (2003-2004) 236-297.



relating to Chechnya as rapidly as posstbleis to be hoped that lessons can
actively and more rapidly be learned from the abile experience in
responding to egregious human rights abuses patpétby security forces in
Northern Ireland and Turkey. The extent and comiptex the problems
surrounding implementation in the first Checheresagemonstrates again the
real limitations of the individual rights mechanisinthe European Court as a
forum for resolving wide-scale, systemic and sesibuman rights violations
of the sort which have occurred in Chechh¥a.

Philip Leach
EHRAC
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'® |mplementation of judgments of the European ColiHwman RightsPACE Resolution 1516
(2006), 2 October 2006, para. 13.

7 See also: M. Henrylchétchénie: La Réaction Du Conseil De L’Europe Face a lus$te,
L'Harmattan, 2004. Henry suggests: “...le principadliéme rencontré par la Cour réside
essentiellement dans 'inadaptation du systémeuppév la Convention a des situations de conflit
grave avec des violations massives et répétéedrdiés de I’homme” (at 31).



